THE ATTORNEY GENERAL
OF TEXAS

GROVER SELIERS ' - AUSTIN 11, TEXAS

Honorable Homer D. Eck
‘Anditor, Fayette County
1a Grange, Texas

Dear Siri: Opinion No. 0-6931
' . Re: Legality of &epositing school
: funds in any etk other than
the school depository and
" legallty of not reporting
Income to a State Aid School

Your request for an opinion on the above subject has been recelived
and carefully considered by this department. We quote below your letter of
November 8, 1945, in full:

"T would like to have your opinion on the following
fact situations:

" "3chool Distriot A. (common school district) of Fayette
County, Texas paid to another District B (Rural High School)
the sum of $260.30 for instructing pupils, also, $45.00 for
high school tuitiom.

“3chéol District B cashed the two vouchers and deposited to
the credit of the mchool district in eanother bank éther than
the school depository, to be used by the school. The basis of
hendling these sums in this manner is upon & ruling by the
Deputy State Superintendent August 16, 1944, which reads 'I
agree with your action in accepting the contract from the school
‘districts with less than a fifty cent local malntenance tax.
You will handle this contract locally and use the funds from
the district to take care of the increased cost of operating
your school vhich cannot be shown in your State Aid Budget.'

"Baged upon the fact situation as above, I would like
to have your opinion on the following questions:

1., Is it legal for the school district to deposit school
funds in any bank other than the school depositoryl

I"E. If question one i answered In the affirmative, then
vho would bé accountable for the money being spent legally
and to whom would they report same ?
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"3. Is 1t legal for a school distrisct not to report
all income even though they are State Ald Schools?t”

From the contents of your letter we must assume that Fayette
County has a duly selected and qualified County depository and except
in the instance you mention all the county school funds are deposited
therein. We also assume that both the school dlstricts mentioned in
your letter are located In Fayette County and levy and colleot a main-
tenance tax for the purpose of supplementing the available school
fund recelved from the State and county. It ie our further understanding
Jthat the sums you mention, i. e. "$260.30 for instructing pupils” and
$h5 00 for high school tuition" were regular school funds to which
the common school dlstrict was entitled either as a result of taxes 1t
had levied or by reason of accumunlated State and County per capita
funds on deposit to its oredit.

We have reviewed carefully the statutes governing the gquestiomns
you ralsed and the law applicable to each. We guote pertinent articles
from Revised Civil Statutes of Texas:

Article 2922 (L) (1). Free tuition in certain districts,
attendance in high schools in or out of home district -

"Sec., 1. The board of trustees of any cammon or independent

school district, whether organized by General or Special Law,

which levies and collects a maintenance tax for the purpose of
supplementing the avallable school fund received from the State

and County shall admit Into the public schools of the district
free of tuition, all persons who are over six (6) and not over
twenty~one (21) years old at the beginning of the scholastic

year, if such person or his parents or legal guardian reside
within said common or indepsendent school dlstrict.

"Any pupil between the age of six (6} and twenty-one (21)
residing in a rural district or other district, which levies a
local maintenance tax, who has heen promoted to a high school
grade not taught in his home district, shall have the right to
attend a standardized, classifled, or affiliated high school in
his home county or in any other county at the expense of his
hame school district, 1f such dlstrict as determlned by its
budgeted éxpenditures according to the General Budget Law is
financially able to provide tuition, or otherwise at the expense
of the State of Texas.

"If the name of such pupil appears on the census roll of
his home district and if the pupll attends & high school in the
county of his resldence, his State and county per capita funds
gshall be tra,ndferred to the receiving district under the General
law governing the transfer of pupils. . . .

"Sec. 2. The superintendent of the receiving district,
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the county superintendent, and the superintendent or principal
of the sending distriot shall certify, not later then thirty
(30) days after notification of the entrance of each pupil

in the receiving high school, the eligibillity of ruplils from
the sending districte for tuition privileges in the high schools
of the recelving district which said puplls desire to attend

by supplying such informatlon and signing such forme as may be
required by the Siate Department of Education. Upon the
approval of this certificate by the couniy superintendent, the
State and district shall be obligated for the payment of the
tultlion. The county superintendent is hereby required to flle
with the State Department of Education & copy of the budget,
made under the General Budget Law of the State, not later than
October lst, of each year of each of theseveral districts In
his county and to furnish sach other information as will enable
the State Department of Education to estimate the amount of
high schocl tuition that each dlstrict will be able to pay;
provided, however, that no portion of the State and county
avallable funds of such district of those children not
transferred for high school purposes shall ever be used for the
payment of the high achocl tultion due other dlstricte except
as provided by the General Laws; provided further, that the
superintendents of sending independent school districts shall
slgn a certificate of eligibility, which certlificate shall obligate
the district and the State for the payment of such tultlion at
the rate as hereinbefore provided; provided further, that the
superintendent of each sending independent distriot i1s hereby
required to file with the State Department of Education a copy
of the budget of hia district not later than O¢tober 1st,

of each school year and to furnish esuch other information as
will enable the State Department of Education to estiimate the
amount of high school tultion that the district will be able

to pay; provided further, that no ohild entitled to free high
school privileges under the provielions of this Act shall ever
have such privileges curtailed, or his tuition account invalidated.
This shall not be construed, however, to limit except as to high
school tultion, the regulations of the State Department of
Education relative to other provisions of the present Rural Ald
Law, or such other laws for the equalization of educational
opportimities as may be enacted.,

"Sec. 3. Receiving high school dlstricts shall meke a
report to the State Department of Education and the county
superintendent at the close of each semester, giving the
name of the county, of the home district, and of the child,
with his age, grade, and attendance, and the rate and amount
of tuition. In addition to this report an litemized statement
indicating tuition due to date shall be sent at the close
of each sementer to the secretary of the board of trustees of
the sending district. Upon the basls of the attendance report,
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referred to in this Section, when approved by the State

‘Department of Fducatlon, warrants shall be issued seml-

ennually by the State directly to the recelving high
school district for payment of the tulitlon dus; provided,
however, esach home district indebted to a high school
district for tuition eshall issue a warrant to the high
school district not later than June 1%5th; of each fiscal
year for all of 1its surplus malntenance funda, or as much
thereof as may be necessary to pay the entlre tultion
acoount of such home distrisct to the receiving high
school, and the superintendent of the recelving high
school shall not later than July lst, of each year certify
to the State Department of Education the amount received
by the school op high school tuiltion from each sending
district. The amount paid by the sending district shall
be deducted from the second semi-annual payment made by
the State to the reaceiving school; provided that any

high school district receiving from the State Department

an amount in excess of the total tuition charged by the
recelving district shall be reguired under this Act to
retyrn all excess payment to the State Department of
Education to be deposited with the State Treasurer to
the credit of the fund from which 1t came.

"Sec. 4. The State Superintendent shall withhold
eny and all funds due any district that refuses or fails
to execute forms required by the State Department of '
EBaucation for puplls eligible to have their high school
tuition pald by the home district and the State. It 1s
further provided that the State per capita available fund
for each pupil transferred for high sschool purposes under’
this Act, who has enrolled in the school to which he has
been transferred, shall be distributed to the districts to
whioh such puplls have been transferrsd &8 the apportiomment
is paid by the State. If any district faills' to pay this
portion of the State per caplta according to the provisioms
of this Act, then the State Superintendent, when notified by
the superintendent of the recelving districts, acgompanied
by an affidavit of such failure, shall withhold from such
district, vhen the next per capita payment is ready for

‘distribution, such en amount as such district may owe any

other district wntil such obligation has been paid; provided
further, that the State Superintendent shall investigate

such accountes and determine that they are Just ascounts and
obligations of the district before thelr portion of the per caplta
allotment is withheld.”

Art. 29221. Warrantas -
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"All funds of every nature to which a rurel high
school distriot may be entitled shall be paid out on
varrants issued by the seoretary and signed by the
seoretary and president of the board of trustees and
approved by the county superintendent of public instruotion.
The board of sohool trustees shall select its own president
and secretary, each of whom shall be a member of the board.
The seoretary shall keep a ccmplete itemized acoount of
all receipts and dishursements in a well-bound book owed
and paid for by the distriot, and his asccount shall be
approved by the county supsrintendent and by the county
board of school trustees at the end of each scholastlo
year., No school funds shall be allotted or apporiioned
and paid to any rural high school district for the
following year thereafter until this report is submitted
to and approved hy the county superintendent and the county
board of school trustees.”"

Art. 29223 - Deposit and disbursement of funds.

"All funds belonging to & rurel high school distriot
shall be deposited in the county depository and disbursed
in the same manner as other funds are disbursed from such
depository under the depository lav in so far as same are
applicable. .

Art, 2922k, Oontrol by and of trustees-

' "All rurel high sohools within & rural high sohool
district herein provided for shall be under the immediate
ocontrol of the board of sokool trustees for swoh rurel high
schools, and such hoard of schopl trustees shall de under

the control and supervision of the county supsrintendent and
county boaxrd of sohool trustees, and shall be subject 0 the
saze Provisions of lav and restrictions that ocamon school
diltriogl ars nov sudjeot 10, except whers otherwise provided
herein,

Art, 2549, Designating depository «

"As Boon as said bond be given and approved by the
Ocomissioners’ Oourt, and the Compitroller, an oxder shall
be made and entersd upon the ainutes of said Oowrt desig-
nating such banking corporetion, association; or individual
Banker, as & depository of the funds of said county until
sixty days after the time Zixed for the next selection of
a depository; and, thereupon, it shall be the duty of the
county treasurer of said county, immediately upon the
making of such order, to transfer to said depository all
the funds belonging to saild county, as well as all funds
belonging to any distriot or other municipal subdivision
thereof not selecting its own depository, and Immedistely
upon receipt of any money thersafter, to deposit the same
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with sald depository to the credit of sald county, district
end municipalities} and, for each and every failure to make
such deposit, the county treasurer shall be liable to eaid

. depository for ten per cent upon the amount not so
deposited, to e ‘recovered by civil action against
such treasurer and the suretiss on his official bond
in any court of competent Jurisdiction in the county.
It shall also be the duty of the tax collsctor of such
county to deposit all taxes collected by him, or under
his authority, for the State and such cownty end 1ts
various districts and other municipal subdivisioms, in
such deposltory or depositories, as scon as oolleoted,
pending the preparation of his report of such collections
end settlement therecn, vhioh shall besr Interest on '
daily balanoces at the rate, 1f any, fixed for such deposits of
the tax oollesctor by the Commissioners' Court in ite order
designating such depository or depositoriea, and the interest
accruing thereon shall be apportioned by the tax collector to
the various funds earning the same. The bond of such county
depository or depositories shall stand as security for all
such funds. If the tax collector of such cowunty shall fail or
refuse to deposit tax money collected as herein required, he
shall be liable to such depository or depositoriea for ten per
cent upon the smount not so deposited and shall in addlition
be llable to the State and county and its variocus districts and
other municipal subdivisions for all sume which would have been
earned had this provision been complied with, which interest may
be recovered in a sult by the State. Upon such funde being de-
posited as herein required, the tax collector and suretles on
his bonds shall thereafter be relieved of responaibility for ite
sefe~-keeping. All money subJect to the control of the county
treasurer or payable on his order, bdelonging to districts or
other municipal subdivisiona selecting no depository, are
hereby declared to ‘county funds’' within the meaning of this
chapter and shall be deposlted In acoordance with its require-
ments and shall be consildered in fixing the amount of the hond
of such depository.”

We must therefore answer your first question negatively.
Fayette County having previously duly selected a county depository, Art.
2549, ag quoted above, makes it mandatory that all money held for the
gchool districts be deposited with the duly designated depository.”

Since we have given a negative answer to your first ques tion,
we deem a specific answer to your 8econd questlion 1is not necessary.

We also answer your third question negatively and cite Art.
2922(L), Sec. 1, 2, 3 and 4 as quoted above., Your particular attention
is called to the followlng language used In Article 2922L, Section 3:
"And the auperintendent' of the receiving high school shall not later
than July lst, of each’ year certify to the State Department of Education
the amount roceived. by the school on high school tuition from each sending
district.”
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We rafer further to S. B, 167, 49th Legislature, Regular
Session and quote below Article II Section 1 of said bill as it appears

on page 642 of Vol. 5, Vernon's Texas Session Law Servige:

¥

"Artisle 1I, APPLICATION FOR STATE AID."

Section 1. The trustees of the districts authorized
to apply for aild under -the provisions of this Act shall send
to the State Superintendent of Public Instruction on forme
provided by said Authority, which forms have been approved
by the Legislative Accountant, all information that may be
required. Said forms will include a budget by which the amount
of Salary Ald to which a school will be- eligible shall bhe
determined. The receipts as shown in saild b_u@_ggt will
include the state and county available and local maintenange
balances br t forward from the preced sar, atate and
gounty available and local maintenance receipts for the
current year, tultlon to be collected locally, and miscellaneous
receipts. The expenditure will inolude salaries of teachers
ag determined by the salaery schedule stated herein, and a
maximum of Two Hundred Ten Dollars ($210.00) per teacher per
year in accredited schools and One Hundred Ninety Dollare ($190.00)
per teacher per year in unaccredited schools for other current
expenses; provided that 1f for eilther year of the bpilemnium the
Salary Aid Allocation shall be insufficlent to guarantee the
said Two Hundred Tem Dollars ($210.00) and One Hundred Ninety

Ddlars ($190.00) for current operating expenses, the Stats

Superintendent, with the approval of the Legislative Accountant,
is empowered to reduce all grants for that purpose proportion-
ately. The total amount of approved expenditurea less the

total smount of receipts will be the amount of Salary Aid to
which & school will be eligiple; provided in no gase will such
amount exceed the approved amount of teacherw' sgalaries. The
State Superintendent shall, subject to the yeovisions of this
Act, upon approval of the Legislative Accountant grant to the
school an amount of &1d as will, with state and county available
funde, together with all other funds including tuition, maintain
the school for such a period and in sush a manner as authorized
in this Act; provided that school districts qualifying for salary
ald under the provisions of this Act may use this aid either to
maintaln a school In the home district or to provide school
facilitlies for the bona fide scholastics of the districts in some
other school of higher rank. The applicetions shall be sworn

to by the county euperintendent of all Common school Districts
and president and secretary of the board of trustees of all
Independent School dilstricts applying for aid. School districte
accepting ald under the provisions of this Act shall share in
the distribution of state and county available school funde and
in all other funds as herein may be provided. (Underscoring ours)

s .

LY
A
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:We trust the above satisfacterlly answers your inquiry.
Yours very truly
ATTOENEY GENERAL OF TEXAS

By /s/ E. M. DeGeurin
E. M. DeGeurin

Asgistant
EMD: bt -ds
APPROVED NOV. 23, 1945 . APPROVED
OPINION
/e/ Carlos C. Ashley COMMITTEE
Y B Bow.BQ

FIRST ASSISTART
ATTORNEY GENERAL



